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Liberty has acknowledged the careless mistakes it made and

will submit to an appropriate sanction. The appropriate context

for such sanction is a determination of the merits of the peti-

tions to deny. We urge the Commission to recognize that its

actions in withholding decision on the pending applications,

while at the same time preventing Liberty from obtaining a jUdi

cial declaration of the legality of the "Non-Common Systems" do

not advance the interests of Liberty's subscribers, the goals of

the Cable Act or the public at large. It only aids and abets the

predatory and exclusionary tactics of a monopolist who is manipu

lating the Commission's procedures to destroy its only competi

tor. Liberty has, by its own lack of an internal compliance

procedure, added fuel to the fire commenced by Time Warner.

However, Liberty's mistakes do not justify the punishment sought

by Time Warner -- putting Liberty out of business by revoking its

right to operate and decimating its credibility in the market

place. Liberty is in the process of instituting controls through

its counsel in an effort to ensure that no facilities are ren-

dered operational in the future unless and until Liberty has

received authorization to do so.

In conclusion, Liberty repeats its request that the Commis-

sion grant its STAs immediately.

Respectfully submitted,

~.

cc: Lthur
Regina

H. Harding, Esq.
M. Keeny, Esq.

Howard J. Barr
Counsel for Liberty Cable Co., 10'1.25
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Declaration Under Penalty of PerjuO'

I, Behrooz Nourain, depose and state as follows:

1. • I am Director ofEngineering for Liberty Cable Co., Inc. I do not believe that I

provided a false affidavit in the course of this proceeding, nor has it ever been my intention to do

so.

2. Time Warner alleges that. in light ofstatements I made in my February 21, 1995

affidavit. that my declaration submitted in connection with Liberty's Surreply, filed May 17,

1995, is false. That allegation is misplaced.

3, My February affidavit, which was submitted in order to correct misstatements

made in an affidavit submitted by Time Warner, in large party addressed technical matters

related to the distribution ofvideo programming in the 18 GHz band. My February affidavit was

submitted in connection with federal court litigation relating to Liberty's connection of certain

non-rommonly owned properties via cable utilizing private property ("Non-Common Systems")

and whether those Non-Common Systems can constitutionally be classified as "cable systems"

under the Cable Act.

4. Even prior to the commencement of the lawsuits, I was aware of allegations that

Liberty's Non-Common Systems involved the provision of "cable service" without a local

franchise. It had been decided that we should explore whether any of the Non-Common Systems

could be served via 18 GHz microwave and if that were possible to obt-ain authorization to do so.

I proceeded to set the process in motion by performing (or having performed under my direction)

line of site studies; initiating the necessary prior coordination process; and, through counsel,
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filing applications on November 7, 1994 to establish microwave paths of communications to a

number of such properties.

5. I was of the understanding at the time I submitted the February affidavit that the

applications t9 establish microwave paths to buildings served in the Non-Common Systems

configuratio~and only those applications, were being opposed by time Warner. The locations

we proposed to serve by microwave are presently served by the Non-Common System

configuration and have never been served by microwave. I had no knowledge that Time Warner

was filing oppositions against all ofLiberty's applications for microwave authorizations,

including the applications to provide service to the loca~onsLiberty was serving without

authority, until April of 1995, as I stated in the Surreply.

~·6. While perhaps I should have discussed this in the Surreply, during the preparation

of that document I was focusing on the locations discussed in that document, none ofwhich are

or have been served by a Non-Common System via microwave had been opposed by Time

Warner. I was unaware until that time that Time Warner had been systematically opposing all

Liberty applications.

7. My responsibilities at Liberty have at all times pertained only to the"technical

aspects of Liberty's operations. I am not now, nor have I ever been, involved in Libertyts day-to-

day business and/or legal affairs.

8. Page three of the Surreply, filed May 17, 1995, refers to my mistaken assumption

of the "grant of the STA requests." Any reading of my statements in that document as being in

reference to the May 4, 1995 STA requests strains the meaning and intent of my statements. It
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was not my intention therein to refer to the STA reque-:ts which had only recently been filed on

May 4, 1995. Those requests were filed after operation of the paths was commenced.

9. Rather, at the time the paths were turned on, I was under the assumption that each

was covered by a granted request for special temporary authority. It was to those STA requests

that I was referring. Liberty over the years has filed numerous STA requests, and obtained grants

thereof, pennitting commencement of operation on microwave paths prior to Commission action

on the underlying applications. I was acting undet the assumption that this procedure, Le., the

filing and grant ofSTA requests, had authority to render the paths operational at the time it do

so. As I discovered too late, my assumption was incorrect; that procedure had not been followed

and Liberty had never filed for or received special temporary authority to operate the paths in

question.

10. Again, I believed at the time the paths in question were rendered operational that

Liberty had the authority to commence operation. I am aware of the Commission's rule

prohibiting operation of an Operational Fixed Microwave Service facility prior to the receipt of

authorization therefore and I regret that these violations have occurred.

I declare under penalty of perjury that the foregoing is true and correct.

Dated: 6(12 /Cf(,
Behrooz Nourain
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PRIVATE CABLE AGREEMENT
FOR CO-OPERATIVES AND CONDOMINIUMS

1. fmisl. Thia A,RlCIIIL'ldt is bet\WleIl Uberty Cable Company, 1Dc., 575 M.diSOll
Aveaue. 1biId Ploor. New York, New York 10022 (the -0penI0r.) aad 115 East 74th Corp. (lba -Owner-),
which 0WII8 aad JDIIIIPI a resideotiaJ 1JWJdiDI at 22S East '4th Street. New York. New York (tho -Property-).

2. AUChodtr. Operator aad 0wD« eacJa .ftinD aad aepreseat to tho other that (a) ach is
proparty cxpaiIlIld to do hili..,. iD 1JIe Sta of Now Yark. (b) ...... eucutecI. dais aareemeat IbaU be VI1ic:l and
biadiq oa bof1t putiea, ad (e) eICb pcnoa aClCUli.oJ this qreemeat on bebalf of • puty bas duo IDeS proper
aIbority to Wad IUCh puty.

3. Ibo Sysm. 0wDcr pat8 Opcator the riPt to -.0, opente ad maiolain equipm:ol
at die Property Dece'Ary to receive ud diItribute I&CcWt.o tolGYiIioa. propmmiDs (tho -System-) to all 70
~ ill ClIo PJoperty. Operar.or 1IbI1l, at itl OWD ClXpClG8O, iutall, operate &ad ..intaia the System aDd keep
it ill aoocI tepIir. Opentor IbaU be aditJed to COIIDOCt its recoi'lCl' to the ....... COIDlDOll II'eI electrical outlet ud
0wDeI' Ibal1 provide electricity for the S)'IIeIIL lbe System (mcludiq COIlvcrtenI b\n acladiD, incerul aputmc:ot
wiriD& ad ailtiq wiriDr withiD tbc Property) sbal.l ramin tbc porIODI1 property of Opentot aDd may be u.ed by
tho Operator to IelVC othec properties. Ccava1cn JlOt pun:bucd by aay IUbecribcr remain the property of Operator
ad must be recurud apoJl termiDatiCIl of Ibis Apemeat.

... lR&taUatioD.. 0peraI0r Iball, coatiDuously IUd ill a sood aad worfnnanJib manDer, &ad
at Operator', 1010 cost IDd e.tpeasc i.astall the System widW1 ODO IwDdred twcaty (120) daya from the ate hereof
subject to tbo ability of Operator to obtain its sip from an adjoiaiDg ptupcdy OWDOt, without .y juclicial or
JOYCI'DIDflIlla iDterfereace or additional COIlditioas or reatrictiOlJl other dum tho liQCUO obtained by tho Operator
in ordiaay cour&. Operator Iball DOt damage the Property or iajwo anyoae. P1aaI for tho instillation of the
System are aabject to tho Owaer's approval which IbaIl DOt be l:DI'eISOG&bly witbheld or dolayod. Simultaneously
with die cIelivCIY of tho iDmUatioo. piau to Owner, Operator IbaU deliver a c:cr1ificato of iDsuraco ooverlD., the
iaitill innJlMioa wort. 0peraI0c rhaJl. durias the iattallltioll period, malaca1ll • coast.t prceeaco at the Property
aDd a aood faith effort to~ u nqaired, Iccea to .y IpII1IDeIlt at tho CODWIIIicac:e of tho OWDOI' of eecb
aputmeat ill order to effectuate die iDlbUatiCIL All ialaUatiouby Operator IbaIl be iDItaIled in coaformity with
(i) the PlaIIIad (u) willi baiIdiqdecor. IDd (m) Ibo JaICI'I1ItaDcbnb of 0wDer nlatiallo work to be pedormcd
in the Ploperty. 0wDer Iba1l DOtify 0penI0r of Iny property .... or cIamage to tile BuIlding wilbiD tal (to)
days after aw.er cIiIcoven such cIama&e- Operator sbaU repIir sach damap to Qwaer"a reuoaablo aatilWon
widaia.. (10) days after ()peratcr. JeClipt ofQwaer'JDOtice. 0wD«wil1 uonalClDlble eft'ortJ to uaIIt ()pentM
in obtIiDiD. efficieat aDd quick iDstal1ata &Dd 1baU, without c:bup tbenfor, provide It lcue ODe ICIVice penoo
to lIQCO~y Opontor Wo aputmeats IS iDmlJltioa proceeds. 0penI0r may COIDIDflI!M biIli.q after Operator
baa ....".Itrated • aooct faith ofIort to complete tho insgIJ.tioR in eICb. aputmeat ad baa "Yell IlOdce co eecb
teDaat or unit OWIW of the availability of Operator'llipal to every residemial occupIJlt of tho Propet1Y, but ill DO
oveat \mill aft« the System ill operatioaal ad tho signal quality meets tho tcquiremelltl of Article 8 hereof.

S. }4AIY. Operator shall use tho existing master antama televisioo system (-MATV-), if
aDy. OWIled by OwDer as part of the System if the MATV is suitable for such use as determined by Operator. If
Operator elects to use tho MATV, Operator may, at its own e~peo.se, upgrade, modify, repair mel maintain tho
MATV. Owuer ret&ins title to tho MATV, any improvements to the MATV. and to tbo cable to be used within the.
Property to distribute cable televisiOQ service.
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6. Progmpmin2' Operator will provide the programming substantially as de5c:ribcd in tho
aIlDcxed Prognmming Schedule (the -Progt'lllllDiJle-). Subjcct to the rcquiremeots of law. OperaIor &ball bave sole
di.serctiOD with respect to the selection. distributioa and/or pricing of the PrognJDlDing and re1aled equipmcotexcept
as set forth in Ih.ia Acreemeut ud in the Proanmming Schedule. Tho propuuaing Iball be comparable to the
progzammiac offered by the fraDchised cable television operator in the area and to the propmming offetod by
0pcnI0r' at aDy other pavperty ill the ua. Owner and Opentc. r qree that the provisioDl.of Article 16 hereof IbalI
apply if Opentor 18 uuhle or uowi11i.aC to IDIllet the ItaIld.uds of cable eervice (includin, equipmem, DOW ad stale
of tho art tcc:ImoloaY. inter..cCivity lad propmming) provided acocnUy by the frIncbi_ cablo televilioacpentor
duri.a& the tenD of tbiI Apemeat to lIlY ocher property ill the nei,hborbood of the property. 0wDer willliJD
audIoriJaIioaa of IlCCC* to IerW aDd IUCb oIb« documeIltll (at DO colt or liability to Owa«) IS may be l'ClIIOII&bly
nquirocl to proYido pcvpanIIIIiDa • tJae PIoperty.

7. Be. wi PI·v?." Cable Seryioe. Opea&ot wiD pcovide Buic Cable SaYice IS

cIeacribed ill IboPIopamIaiDa ScbolIuJe to anNidenriaJ dwelliDl uaita~die Plopelty. Tbebuildm,.........t
IbIU receive fno c:abIo .mco (buic lIII4 ..... ,1ICIieaM pnmiam m,""') lad ODe coaverter q. 11Ie ONDer
will pay die Buic CabIo Servico Poo to Ibe Opeator ill ..tvaoce 011 the tint day of eeda maaCh (pro-ated fer the
moadl iD. whicIl inIall ia completed) • lit forth ill the PropaauDiDa SChedule. 0perItDr IbIIl lane die riabt
10 cUqo or caaI.nd y with 1111 -..at.lIIIit aMI« for premiwn. ecrviceI DOt IOId in balk to 0wDet ad
for oCbcr~. RpI.Icemeat of COIM:ttct box.. mdlor remotes. etc. in alJJOllllb which Iha11 e1waya bo lea Ibm
dialdwpd b .............. .mccs by abo~ cUlo te1eYisioo operaIOr. To the extent apartmeats are latet
combiDcd or 1IepU1IIed. Basic: Servic:c c:barp dWl be appmpriaIely recast.

a. Sigal QuaUey. Tho S)'Item sball pIOYidea video Iipal comparable to the Iipal qu!ity
of cablo television syItems U rcquiRd by the rulee aDd replatioos of the Fedenl ComDJIlOicatiODll Commissioa.

9. Seryice Calls. Operator'a I'CIpOIIIIO to requests for IetVice Of repair will. if JlC*ib1e, be
aD • IIIDO-day bail but in DO eveat biter cbaD OQO workiDC day after the receipt of IUCh request. Except for lop!
holidays, the OperaI<x'I penoaocl will DIIb aervico aad Rip&ir calls oa woeebIaya from 9 a.m. to 9 p.m. ad on
SUurdays from 9 LDL 10 S p.m., u nqaired. DurinI the fiat dWty (30) clays aft« tbe iJlc.eptioD of service.
service IIId repUr c:aUa will bo II*1e at aD)' time, 24 boars a clay. ADy Cai1un affectiD, a aroap of more Ibm ten
(10) lubscriben wiDbe reepooded to wi1biD 24 hours aD III cmc:tpDC)' buia. The Operator wiD follow. reuoaable
outap credit policy companble to that of the fnoc:IJised c:able television operator.

10. B!clPiyity. 0wDer promiIOI that, Qcept U JeqUirecl by law for the fnDcbised cable
televiaioa COIDpIIIly or lOy GIber video distributor. DO odIer pay or cable tdeYiaioalCCVice will be diltributed at the
Proporty.

11. Security. The 0wD« will provldo Ibc amo lICCUrity for dae System u itpcovideI for the
Property ill penllDd will aotblowiDalYI110w UD&Udlorized peIICIII to IDOYOt iDtorfeIe. or make 0CGDeCti0aawith
tho Syateal.

12. IJ.oI. 1\0 term of tbiI Apeemeat is appraxlIDItel)' tea (10) )'ClUB from the cIa&e of
execution end deliYet)' of this Aareemeat. to au! OD the last day of Ihe moath to occur leD yean from the date
IOTYice CO!IIIIM'.IUWI. which IbaIl be memorialized by acomlDalCe'!Mllt date leaer executedby tho partiesbeteto upon
c:ompletioD of iDstaUatiolllDd whic:h letter 1hall4etaU I01Yice optioaIoleded by Owner. Owner IbaUhave tho ript,
however. OD the fifth aanivenuy of the commeac:emeot date. mel for a iii. IDOIltb period lbon:aftet. to tenDiDate
this A,reemeot OD ainety days prior wriuee DOtice, which DOtice may be pVeD at aDy time during such period.
Either party may. at the end of the stated tenD. termiDAtc this 'Aarcemeat tbereaftec lit aDy timo OD six (6) IDOQtbs
prior written 1lOtice. Operator shall have sixty (60) days following termination of this Agrecmea.t to remove aU
compotMlDta of tbe. System.

13. OWner" Reports. Owner will use its best efforts to prompdy report to Operatoc any
problems with the Sy&t.em or any construction activity which could affect the System.

\
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14. Ipdemnjty. Operator sbal1 indeDlDify aod bol~ Owner harmless from my I.II.d all cillims,
d.amap or ox...... arisial out of the iDstaUatioo, opcntioo or maintal-:e of the System or the Access aairo
dcsc:ribod below. Ope:1Itor sbaD cootJol aod pay for the defeosc of such claims. Opendor may settle such claims
wbject to OwD«'I CODSeGt which shall DOt be UIU'CUODIbly witbbelcl 01' delayed. Owner may, but is !lOt obligated
CO, participafo ill rho det'ease of &ucla claims at its OWD oxpeue. 0wDet qrees that it sbal1 DOt reraiD separate
ClOWI8OI (for' purpoMI of die iadealaity heniD .. forth) 10 1001 as Opentor is DOt in default of its obligation to
dofcad c1aima ...y be made uaderr' thil Article 14.

15. JWme ofA..... Qejm. 0penJ0r 1baI1, at its oW apeaae, dofead apiost loll)' c:laim
DIldo by the 6acIIiMd C8bIe teIerisba COIIIpU)' for Icc.I to Ibo PIGpOIt)' by operatiaIl of law (tile • /V:cea
aum1. Opeator .... coatrol .. ..,. foe the cIe&aIe mIbe~ au.. Operator.y Ide tbo Al;cas

aaim djoct 10 Owact'. ooa-at wllicla -.n DOt be aa.rcasoaably wiIhbeld or del8yed. 0wDer may, blat is DOt
obUptDd to. puticipIIe ill the .,.. «the~ Claim at ita OWII .,..

16. CreP""ima Eat C'''. Owaec may ClIIICel tbiI~ OQ DiDety (90) da)'l wriUca
aodco if Openkx is tbeD ill cWau1t, beyoad the apintioa of die DDtb aDd <:me period h«eiDafter set forth. in
pot"formiq clio aat«iaJ oWiptioIII of... ApIeaIeat. Owu.et will IpClCify the default in writiq to Operator aad
0perIIDr will have lixt)' (60) cia,.. ill wbidI to cure or to cemwace (1114 CbeD to CODtiauousIy aad diliJeatly
compl«o auy RlqUirod work) to cure the delau1t. If tho default iI DOt cured ..-idain the sixty day period or if
0penI0t II DOt dJClD di1i&eDtIy IItte.lDptiq to effectuate sucll cure. 0wD0r may Cbea sead the notice of cancollatiOD,
which sba11 tab effect ninety days foUowiusthe cht.e such default IlOtic:o was ori,mally liven.

11. IgIuqpcc. Opc:ratoc Ibal.l provide Worker', Compeal'tioo 1DIunDce for its employees,
iDcludiD. all Jcp1ly RlquiRd cmployas bcaofits, ad require lOCh Worbc', CompeaAtioa IIIIunooe for the
empioyClCll of all coatnaon aDd 1Ubc:oatnctorI. Opent.or abaII maiDtain compreheasive lilbility insurance.
iDcIudiq COIlItICtUI11iability, in tho UIlOUDt of $2,000,000 coveri.Ds aU operatiou of Operator and its coa.tncton
aDd &Ubcootncto11. Opentor Iball, upon request, furnish Owau with certificates of the fore,oiDg iDsutaoce.

18. CqmpJimce. Operator will comply with .n applicable bws, codes or re,ulatioos.

19. Porce Maiewe. Neichec party Iball be liable for failure to perform all 01" part of this
Acr-t by reaIOIl of • N:t. of Oocl, labor cIiIpuIo, _-delivery or' iaadequale performaoce by prorram
IUppIien. iaAUatioa c:oatnctoI'I or eqUpaxat 1Upplicn, bteaIaIowD of faci1itiea, microwave or other electrical or
ph,... IipIl iDaerferaIco, fire. ftood, lopl c:a"Ctmeot,J~ ord« or replatioa, or any other cause
beyoad cbeir reepeclivo nuoaibIo eaatro1. '

20. Aeiampmt. Tbi.I ........t duI11 beaefit aad be biDcliDc GIl tIM .-pective asai&Da.
lrIDIferee8_ ItICCllIIOI'I of tho putieI. Opcnlor may"p d:Ua Apecmeat OIIIy co &l'eIpOGSible company wbicll
at tile time of usipmeat hIS the neourc:es nec:cuary to perform uador this A,reemmt.

21. Cgpfidmtialjtv. This Apomeal wID RIIIIia cooficlcatial _ abaIl DOt be disclosed to

third parties ucept .. required by law. Owner will \I8e p...asoaab1e efI'orts co not make or distribute copies of this
A,reemeat to third parties. 0peraI0t recoJDias that Owner is required 10 aDd may disclose tho contents of this
A,reemeat and make it available for iDspec:tioo to teDmts or UDit owners provided, bowever, that weh teoant or
unit owner arreea to keep tbiI A&toemeal aod its terms COClfideDlial.
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22. Entire Undmt.anding. This Agreemeat oootains the entire understanding of tbe parties
aDd may DOt be modified excqJt by • wriIiac siped by each of the patios.

23. ~. All aotice& required 'Jf,ermiUcd~r this Agrccmcat mau be delivered by
QOItjfiod or~ mail. posta&e prepaid. with return ftlCllipt Rqueated, at tho addreSs lint written above, and
IbaU be dcomod pvea OQ the dale Ibowa .. tho delivery cIaIo 00 tho rdum receipt•.----......-------

--I~
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PROGRAMMING SCHEDULE
(Ratts aad Pro,nmmhg)

(Part A)

Initi81 Basic Cable Seniq Fee: I

$11.00 per unit times 70 units - $840 per month

(a) Figt PmpIgp 11cr: SpoItsOwrmel md NewSport
(ID bait) It $3.00 pel' ait per 1IIODth (1Ubjecc 10

u.ea- 110 IlIOI'O thm oace a year), wbich optkID
0wDw!au DOt eIect.ecl pri« to .ecutiaa benof;1UCb
pIico will be avai1abIo to 0wDec foe a Iix-moalh
period foIJowiaIlbeCot""~ Date.

. (b) Iuidlllndiyl4PI Pngaillll Batg: ~

$12 per moaIb for .y OlIO (1) 1erYico;
$10 per"mooch per service for Illy two (2) 1erVices;
$8 per moatb. per service for .y three (3) or more
.-vices.

(c) Initial Bulk PraniIPD Option: If Own« elects
~ tho tint )'ell' of exeeutioo of dUs~t
to provido tbe five (5) ceoenl audicace premium
dt·nne.l1 to all 1IDits. tbaa. in Iiea of iadiYicJual
SlIba'iber charpI for premium 1el'Yic:es. 0wDet will
pay lID additioaal moatbly fee of $34.95 pet month
tm. 70 unit. alone wilh tho Basic Cable Service
Fee.

Pint COClftder provided III DO c:barp.
Each Iddiliclllll coaverter 1liiy be I'CIltccI from Operator at III initial cIwp of $10 a moatb.

ImtaIIeb lee:

IDftanlrioD will be at DO c:barp to my tealDtls1wdIolder at the limo of iaitial iDltaDatioa, but alllMlW iDDU.tioas
thereafter will incur. cblrce of $29.95 per apartment. as a.mo may be increaed from time to time. with DO

obligation of Opcntor to perform custom iDstaUatioa work.

I Tbc Cable Service Fees (iDclusiYe of "-sic and first premium tier 1IOtVic:e) will i.Dcroue by DO more than six
percalt (6") per year provided. however, that such fees will always be at lcut fiftcea. (IS") paceot less than the
mea replarly charged by the fruchised cable televilion company IerViDg tho area in which the building ia iocated
for comparabl~ prqrrammmi. The cablo service fees (as iDcTCISCld from time to ti~) remain fixed regardless of
the number of television tell in any unit. Operator shall have th~ right to increase its costs (for Basic Service only)
to Owner (iDdepcadcn1 of the 6~ restriction set forth above) oaly 011 a direct rcimbW'IICIDCDt basi, if Operator is
required to pay my broadcaster for -retransmiSSiOil COllSeQt- as may be permitted UDder federal law.

1 Except for Bulk Premium Option, premium &CrVice requires installation of converter and payment directly rJl13 5
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cubscriber 10 Operator. Moothly rates do not include premium services available only on I bulk purchase basis.

PROGRAMMING SCHEDULE
(Part B)

Basic Senice

a..nne! 2 (WCBS) - New Yark
o..ngeJ .. (WNBC) - New Yode
Cba"'M'l 5 (WNYW) - New York
0....... 7 (WABC) - New YOIIe
a.--a 9 (WWOR) - New York
a.....! 11 (WPIX) - New York
a....t IS (WNBT). New YOIIe
n-Sci-Pi",....
TIr.e FUIi1y a.u-.a
WON -aucaao
Lifdime
Homo Shoppiq Network
Video Hits ODe (VH-l)
Cable NeM Netwolk (CNN)
am Heedliu NNIII
BSPN
BSPNU
TurDcc Broedcatiac s,.tem (WTBS)
Arts"~ (A&B)
M8di1Oll Squre 0atcIea (MSO)
The NuhvWc NetwOrk (TNN)
CUNY TV'
FiDlDcial Hows NcwockICNBC
Court TV

'Ibe Travel 0..""""
UNTV
The Di8covery oi.mc.l
The eutoc. OuIDDd

a..noel 21 (WUW) - Loag bland
CIauel2S (WNYB) - New York.
Q!1NMlI 31 (WNYC) - New Yod-.
C1MtmeI41 (WXTV) - New York.
a.m. 47 (WNJU) - New Jcnoy
C-sPAN
c-sPANU
USA Network
Nedj.. Squue Oudeo n (MOO U)
Millie TeleYiIioa (MTV)
Nic:bloclooalNict 11 Nipt
Tlaracr Netwosk Television (TNl)
TIle Wadi« Ounel

El Batertainment Cwmcl
1DtaaaIi0llll OMMl
~ Movie Qusica (AMC)
BuiIdiq Bulletin Board I

BuiIcIiq Security CI,nM I

Tbo Previow Guido
Pay-Pw-View Pleviow Guide
Comedy Ccatral
BIG EDtedaiDmoat Television
K'ILA - Los AJIaelos
CroawaIkI2
WSBK - Boston
QVC
Bravo
Tbe Food Cpanel

• • • • • • • • • •
GawII Audience Pam•• Channels

Home Box Oftic:e
CiJIIIIIU
The Movie 0MDeI
Showtima
Diaoey Owtnel
SportsOaamel ]
NewSport ]

Swi,l Jntcrat Pranium Channd3

TV JapIA

The Playboy ChaooeI
Spice (Pay-Per-VUlW)
Pay-Pet-View (Viewer's Choice ODe)
Pay-Pet-View (Viewer'l Choice Two)

I Additioual terminals and cameras (and a.t a.n additional expense) required to activate these clwUlels.

2 Availability subjc:d to compliance with the Cable Television Consumer Protection and Competition Act of 1992.

, Available in the Sports Premium Tier.
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW VORl<
- - - - - - - - - - - - - - - - - - - - x
LIBERTY CABLE COMPANY, INC.,
SIXTY SUTTON CORP. and BUD HOLMAN,

Plaintiffs,

v.

THE CITY OF NEW YORK, RALPH A. BALZANO,
Commissioner of Department of Inforaa
tion Technoloqy and Telecommunications,
THE NEW YORl( STATE COMMISSION ON
CABLE TELEVISION, WILLIAM B. FINNERAN,
GBRARD D. 01KARCO, BARBARA T. ROCHMAN ,
DAVID F. WILBUR, and JOHN PASSIDOMO,

Defendants.

- - - - - - - - - - - - - - - - - - x

STATE OF NEW YOR!<
SSe :

COtnn'Y OF NEW YORK

94 civ. 8886 (LAP)

Hon. Loretta A. Preska

AFFIDAVl:T OF
RICHARD AURELIO

RICHARD AURELIO, being duly sworn, deposes and says:

1. I am the President of the Time Warner New York City

Cable Group, which has management oversight of several cable televi

sion companies holding franchises in all or parts of four of the five

borouqhs of New York City. I have been a cable television executive

since 1979. I directed the franchising operations of Warner Amex

Cable (one of Time Warner's corporate predecessors) and was respon

sible for Warner Amex Cable's relationships with governments at

federal, state, and local levels. Prior to my involvement in the

cable television industry, I served as a political reporter and news

editor of Newsday, press secretary and administrative assistant to

Senator Jacob K. Javits, and Deputy Mayor of New York City under the

0138
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33. Here are some examples of Liberty's practices that

prevent or discourage tenants from receiving franchised cable

television service:

(a) A typical Liberty contract (an example of which is

attached as Exhibit B to the moving affidavit of plaintiff Bud

Ho1man, dated December 19, 199') purports to be "exclusive" and is

10 years in duration. Liberty's contracts generally qive it the

riqbt to resist (in the name of the landlord) attempts by a fran

chised cabl. operator to install or upgrade its cable facilities and

\.

(

service \
H:s land- \
the pur- ,

to control any litigation relating to franchised cable access to the

building. (Liberty-controlled landlords consequently are always

represented by Liberty'S long-standing attorney Mr. MacNaughton, as

are Sixty Sutton corp. and Bud Holman in this action.)

(b) Liberty uses its control to obstruct efforts by Time

Warner to upgrade its cable facilities (in accordance with its fran-

chise o~liqations) to enable Time Warner to otfer improved

to tenants. Liberty initiates and defends (in the name of

lords) proceedings in the courts and before the NYSCCT for

poses of obstructing such upgrade work and rendering inoperative the

state cable access statute, so that Liberty can avoid having to meet

etfective competition in the buildings under contract: to it. see, \

for example, Matt:er of 86th street Tenants Corp. v. New York St.ate

Commission on Cable Television, Index No. 105358/93 (Supreme Court,

New York County, December 23, 1993) (Cipariok, J.) (Exhibit: G

hereto), rejectinq one of Liberty's many efforts to t:hwart access

to franchised cable service.

23
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(c) While Liberty maintains that its obstruction of fran

chised cable service is done in the interest and at the behest of

landlords who oppose installation of "ugly" cable moldings in hall

ways, L~berty's true anti-competitive motivation became palpable

when on January 29, 1993 Liberty wrote to the City to object to the

prospect of the DTE granting T iDle Warner walvers fr01ll tne construc

tion methodology prescribed in its tranchise agreements. such

waivers, which are expressly authorized in the tranchise aqreements,

would allow Time Warner to comply with the requests ot some land

lords that it use alternate methods ot upgrading cable facilities

not involving the placement of moldings in hallways.

(d) Liberty'S contracts -- including that with plaintiff

Sixty sutton corp. -- usually impose a regime of bu~ or building

wide rates tor a periOd of up to 10 years. Onder such a contract,

the condominium, cooperative corporation, or other building owner

pays Liberty directly for service to every apartment unit in the

building.· The building owner typically passes the monthly cost on

to each of the tenants, whether or not he or she- has requested or

wants Liberty's service. This creates a strong disincentive tor

tenants to subscribe to franchised cable television service, since

tenants Dust effectively pay for service 'twice if they exercise that

option. ~ unsolicited letters trom a Paraqon subscriber at

200 East 89th Street~ copies of which are annexed hereto as

Exhibit H.

(e) Time Warner does not require New York city landlords

or subscribers to enter into long-term exclusive contracts. Sub-

24
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scribers are billed month-to-month and can terminate at any time.

Any landlord in New York City is free (so far as Time Warner is

concerned) to contract with a private SMATV operator or other

unfranchised multichannel video proqramming distributor. When Time

Warner, in response to Liberty's tactics, requested permission from

the OTE to offer a highly restricted type ot bulk rate contract,

Liberty petitioned the ICYSCCT to prohibit it. Time Warner's bUlk

rate contract as approved by the city and the NYSCCT, unlike

Liberty's contracts, hae many feature. that protect consumers, and

because, it can be terminated on three-months' notice (instead of

10 years), is pro-competitive.

(f) In those Manhattan buildinqs where Liberty neqotiates

the right to install its facilities but is unable to obtain a bulk

rate clause from the buildinq owner, most tenants choose to retain

their franchised cable service. In sOllle New York city apartment

buildings owned by the Milstein family, Which also owns Liberty,

Liberty was the~ provider ot cable service for many years due to

the persistent refusal of the Hilsteins to grant acc.s. to TWCNYC or

Paragon in accordance with Executive Law S 828 even in the face of

orders of entry issued by the NYSCC'l'. Many residents of these

Milstein-owned ~ui~dlnga complained bitterly about their dissatis

faction with Liberty'S service and expressed the desire to receive

franchised cable television service. Several examples of such

expressions by tenants of Milstein-owned buildings are annexed

hereto as Exhibit I, and they attest eloquently to the consequences

25 033
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or allowing a cable operator like Liberty to operate totally outside

the jurisdiction of federal, state, and city regulatory authorities.

(g) In certain Manhattan buildings Liberty has attempted

to cut off franchised cable service to ~ tenants and switch them

to Liberty's service, even when some tenants have not requested to

terminate their franchised service ancl do not wisb to do so. In

other Hanhattan bui1dinqs Liberty converts and appropriates for its

own use large portions of Time Warner's cable, moldings, junction

boxes, and similar cable facilities which were installed at great

expense to Time Warner, reSUlting in damage, interference, and

deqradation in the quality of service to the remaining TWCNYC and

Paragon customers. This conduct als~ compromises Time Warner's

ability to comply with FCC signal leakage regulations which exist to

prevent potentially dangerous interference with air traffic signals

(Which often operate on the same frequencies as cable systems) .

Since Liberty remains unregulated, Liberty does not care.

(h) Time Warner sometimes has difficulty getting timely

access to Liberty-controlled buildings in order to service those

tenants who continue to subscribe to franchi.ad cable service.

Liberty has always been extremely a.creative about ita methods of

operat.ion (preslDUlbly because of its lIyatemic illegality), a.nd has

arranged for doormen in buildings Liberty can control to turn a.way

TWCNYC and Paragon technicians attempting to complete service calls,

unless an "escort" from Liberty happens to be available. TWCNYC and

Paragon have sometimes had to go to court to prevent this kind of

obstructive behavior by Liberty, but there are too many buildings in

26
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New York tor jUdicial proceedings to be a cost-effective remedy.

Most of the abusive conduct detailed in the preceding pages would

not be able to occur if Liberty sUbmitted itself to regulation, as

it is obligated to do.

VI. Liberty'. Prof••••d De.ire to B. Fr•• of
All .equlation Is Incon.iat.at with ita
D....4 for speat.l GOv.rna.nt.l privilege.

34. If Liberty wishes to ofter cable service to the

general public and not limit its31f to being an operator or private

SHATV systems, and assuming Liberty is correct that it cannot

practicably extend its service to all residents by point-to-polnt

microwave, Liberty must either obtain authorization to install cable

in public rights-ot-way or secure the government's power of eminent

domain to enable it to install cable on private property. Right

now, in order to avoid placing its cable in City streets, Liberty

simply trespasses on private property (~Jacobs Aff. ! 10) •

. 35. To serve 44 West 96th street from Liberty's ~2 West

96th street facilities, Liberty laid cable over the roofs of ~l

intervening buildinqs. To provide its cable service to 229 East

79th street from Liberty's 239 East 79th street facilities, Liberty

laid cable in the rear of several buildings or building lots located

on East 80th street (~Jacobs At~., Ex. A, pp. 7-8, and June 28

letter supple.ent). (If Liberty were not concealing from Time

Warner the other buildings it is serving illegally, we could most

likely give other excmples of such unauthorized cross-over

configurations.)
035
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June 2, J.gg5

CU~STA\TI~ & PAWrSEKS
O.~J~~ • LIL~004~J~~

:;,1) 00::

Dear eu8toaer ot p.r~gon Cabl.:

ThU lettar 1. in re.ponae to the~..l by your Board
ot Director. t:o. abUge your cable ~.lev1.{an"ile;'V'l,..
Beoa11ll. we beJ.ieve the t:;,santauon ~. your B~ 1.
1DOOIIpl.~. arnt, in acme rtant reapeots••ialeaclino,
w. are provicUnq the tal1cnr1nq inroraation to you tor
your oonai4.ra~iont . .

XOUB CfIOXCzql ~au have three Clbolcea. (1) You oan
maintain your c:nn-rent Paravoft aervice; (2) You can sign
a bulk aqreeme.nt with Lib8rty Cable, an. unrevulat:e4
operator1 or (3) YOQ. can algn a bUlk agrea-e:t* with
Paraqon C~le,..• J:'e;'Ulate4 OE'erat.or- under.~ ·awrov8d
by the cit:y aDd state ot New York. Bach of· the.. chotas
has advanta.ges and disadvantage.. .

XOQR RADII CUrrQntly, of 120 wm1t. in your .builc1!ng,
111 aw:.crlbe to oable aervi.ce, and the average ~t. 1.
'!il psmt;h\X. 1'he _~or aclv8ntaqe or 1:I1e CNn'en't service
t. t.hat i1: 9ive. you 1IUbnml tree4aa all4 flexibility 1:0
\lP9%'ade, dowagrade or ocmoel your aerv1ce whenever you
w1ah; an4. it 40•• nat force 4lny tenant to pay for cable
aervloe even lC M or -.ha CSoe.D'~ want it.

Ond~ t:he L1bez't:y bulk propoaa1, rive pr.m.wa. servia••
are ac1da4 eo your allp:"Vioe at: a coat: at $4J.SUS wont.h1y,
but it also requires • $5,000 upfrcmt: co.~ ·:ror II
d••crUlbler, rapz'u.ntlllq an .d41t.1onal $3.47 a Jlant:b
amortized over one year, for an e.ffecstive rate o~ $!53.42

• JKU\tb.
Uncler the Paragon ))aUt prOPOA~, the .Q. five prUl1um
servic.. (lUJO, C1neIIax, D:1.ney t 'l'KC and Shovt:1me) U'8
1.C1de4 at Il aonth17 coat ot 852.41, lower than Liberty by
$1.. 01. Cl month.

X~~n1:1.Y,.1:b.paraqon bUlk rat:.a i. ror 0114)1 cab1.e boak
up,,·-but· ·a.ceor:41nct. t:Q. ou:r r.c;~. 3~. ~f..th~ .r~.1_C).~:t!· ~~
15 Waat 81 st. ·bav. one cable conneCtion, &0 i:hett ra'ta
would be lower under the Paraqon bulk proposal than it.

no-~ c.w. ,.... YwIr OIly G....,.
1m 1...... 111/"..~ NIIe~" NY J(IOJ(I 1W 1t%.S!163Ol I'tuo %1U:!f.O)~

A ",".i- qfn.-~...~~ Lor.
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would be under Liberty.

For those 48 rosidenes who hav. two cablo oonnections,
tbe Pilragon bUlk rate is '60.16 Nonth1y; and tor tho•• 24
residents vith three cable conneat1ons, the Paragon bUlk
ra~ is $61.511. Under the Liberty plan, the ra1:e is
$53.42 regardless o~ the numbel.' ot conn8C'tiona.

'nlU8. ~roa a rate perapect1ve .Gn1X. the Para.gon bU.lk
proposal 1. a4vant&g8oUB to those with ona oable
CQnneatLoll, and 'the Llberty plan 1s adVantaqeoUB to those
with aU1tlple cable ~onn.ctiona.

a~r, the City _1.0 pezal.1:e Par890n cabl_ to offer you
• bulk propoaa1 ~cc.pa••in9 ...10 and st:aMe.r4 servJ.ce,

. ino1wUng equ1pDen1:, ~oz: $20.20 lIQft~ly. lfbi. plan ba.
the advant&V" ot pe,..itti~ aacb of your' bul1.cU...IVJ'.
re81denbl to 4eaid. which ot t:he five pre1UUJII channo1e
they want, if aJlY. '.

It ahould be Doted t.bat as a regulated cable operator,
paraQon'lJ rate at:ructure is in accord with an Uportant.
pul)11c policy principle -- .L.L., that residents with onlY
one cab].. connootion and no pr_iUJl services IIhoulc1 not
aubs.1<11Z8 the extra cost ot providlnq ..4cUt.ianal cable
oonneot1on. to residents Wbo want cable 8114/or premiUJI.
services on additional ••t •.

Beyond "tes. thpta are other ieeues equally important tg
cODaiOt!:t

I x.it>ert:y requires a five-year oc=ait:men~.

paragoh requires no lonQ-rang8 aaIIml1t::1lent, permit~inq the
co-op to oanael 1~. bulk a;re81Hllt wit:h only a DO-4ay
notice. The ParaQOD plUl i. a clear advanta;. becauee it
91.,- your 1I8111tMra ultU..au tlexlb1.11'ty to blnef1t tr:01Il
the newl.Y-UI8%'91t1ljJ teleocmaunicat.iona oompee.LUon and
developa.nts that'. are .~ to ooeur v.itbJ.n t:h4ll next. f.w
year... '1'h. az:vaa-~ that L1.bu'q'8 contract w1ll be
CIlnoe.l1able if any ather provieser "dallvera a aora
techno1o<l1cally advaaoed .erv1oe 18 an 'invitatiOn to
prolonqed lew suits. Koraov&r, by every 18;a1 aDd
acient:Uia 8tanc1ard t:odlly, ParagoD'. current. ••r.v1oe -
with ita mt.eractive oapab111ty -- i& alr.ady more
~eobnol091oall.y a4vanoe4 than L11Mrt:y f ••

PBOSiBNIKPI<jt ParaQotl of~er. 20 channel. not; clU.'1:ie4 on
Libe.rt:y'a 8NVlce. -rbe.e include: NY 1 New., ~••oat
watc:he4 cable cb&nnel in He.v 'Iork c1t.Y €6C!iYJ 5 aun1ciplll
crosavalkAl cbannels. includ,ing etnfY~ and the 0T8 Raaing
Cbannel; at.x pay-per-v1.ew ghannela (IlCJ.1n6t'. thr•• for
Lib&rty); anc1 othar pub1.1c IlCc.eas and. public service
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channels. Liberty, in turn, offerliJ three broadcast
signals not carried by Paragon (stations trom Chicago, LA
and Boaton), but it should be noted that Liberty is A _
detancSant in Federal court where it 1- alleged thatJ
Liberty tailed to pay thousands ot dollars in copyright
ree. for carry1nq these 51qnala in violation ot Federal
law.

1UjGULM,'ORX PBQTECT:;:QN: As a tranQhi8~ a_bIe operator,
Pu:a90D ouatollera ben~it t"rom the regulatory protecti011
providAd by 'tho•• a9enoi•• ot" t:he City an4 Stat. ot Hew
York 1d11Ob have. 1:ha'r••pona1bUit.y at aekllUJ s'Ure Paragon
aclbezo_ to .t:r.!ot .~IU:'d.a em t:..Qbnioal, cuat:.o1lar
aev1oe., b11.11nq &Del othel: 1••u.ea. CWla.el:a bay. DO
.uah protection wit:b Liberty l:teoaua. it ia un:fl:allChia.c!
aDd old.. to be oo1:&ide the, juri&41ot:ion o~ the State
dd cit:y, which are your local re;ula~.

I The Board'. proposal conolu4u that _mee
Liberty'. .19t'1.1 i. unacra2lbled, there 1& no need for II
converter box and that: this repra881l1:a an ad"~1:a9'e. We
consider it .. aerious 4iB.dyant.ge. First, the
IIadVantage" appl.i•• Only 'to thoeQ r.a14.Q~. who have
cable capable television .et. with the required. tuning
r&ncl- &114 does Dot apply to any re814ent who wisbeB to
order pay-per-view _ov1ea or events l or who .UblJcribe. to
oertain ac1ult preaiWll cho.nnels. Even under ~.. Li1:>ert.y
plan, : ••1deni;s in 1:110110 oatOgorJ... wouJ.cl need a
converter. Our records lIhow t:b!l.t approx1Jl.ately hal~ o~

t:he residents in your building regulerly Ulf8 pay~
view. Tbus, considering all t:he exoept!Ob8, this
"advantaqe. is limited to perhaps less t:han half o~ your
lIaber••

S-ycmd that, it .hou14 be evJ.c1ent from even It cursory
r.&4inq of all t:ha reoent: ru1:ial~ em. the future ot
t.818Ol-.1III1lI\ioat10N1 ~b.:t & oonverter 1. ruaceaau:y ~o

provicla aonsume.ra with 'the 1.a'bult un11a1tee1 abolee.,
1nt:eraoti'Ve -..rvicea, and easier acoe&e to t:he
infoz:aat:lan .uperh1vbvay nov emaxv1ntl. tJn.like L!bert:y,
t:he paragon ayata 18 already 1ntera,ct.1ve, and the other
c:lulQCJes are coming soon. A converter u necessary to
brinv th... benefits into your JIeWIMr.' homes.

UQ1QIPLOqY: The 1l1crovava 1:.aebnol:ogy wallA by Liberty i
i~eJ:1cr t.o th. cla.ed ayataa usc by PU'&goll aDd is
lta1ted in ita ability to o~far 1n~ac1:ive services to
1:h. home. Liberty's "open air" .ya~_ i. cwaOQpt:1.ble to
rain, _nov and other weather condit:ioM which caus.
alfJ1\al lnterte.rence and de<)nde picture quality.
paragon'. system QOn.istinq entirely of ooaat:1al cable and
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tiber optics uses the nost adv&noe~ an~ reliable
technology in telcco~n1cationa today. and its
arQbi~ecture 15 ready for the new telephony and
telecomEunloat1ons advances whioh are about to ClOSSOD.

CKlJlACT£R: Liberty, a private oompany, claims to have
30,000 s\ll:)&cribera in New York and Hew Jersey and is
owned by a real estate company with no prior axperienoe
in media, entert.a1nllent, progrUDI1nq and tele
oOllllwdoatioNl technology. The Xew York State Cable 'j.
COlllld.aaian he. ~ound Liberty to btl operating a oBle
eyat.ea wlt:hout • ~Z'anch1•• in violation at Hew York and
FeCSara1 etatutory law an4 n.. 1saue4 a stand.til.~ a%'dar
to prevent: turt.hc' expansion in a JIUlnner lnoona'ill1:eJrt
w1t.h the app1.1oaJ)l. .tatut... Al though Liberty L.
COGt:ee~ that order 1D tb_ oourt:a, .. of this cSate tJL8,'D'... Dlftriot cenJ.rt haa 4iaJ.••ed .alii: o~ 1,1 barl:y'.
01&1.. aDd. haa 4eft1e4 it:.. application for· a preliJ1lJ.nazy
injunct:.ion _ga.1M1:. enfarcUl4Int of t:!M .t:.aild.tl11 order.
Additional17, L!.ber1:y recently a4a1t:tad b8~or. the \..J..
Pec1eral CcnIauniaatiODfI Cmm1••ion that:. it is in violat:ion .......
of 'the la" by provicUnq "ita cable servia... to at. lea.t 16
bu1ldings in the Hew York Cit:y area without: the required
FCC microwave lice.... Liberty, as noted previoualy, i.
a de.fend4nt in a ~ederal court:. suit brouqht by ••veral
lIotion picture 5tuc1108 tor tll11iDq to pay appropriate
copyright f ••s in violation of l'ec1eral lave By contrast,
Paragon and ita pre4eoessor companies have held a cable
tranoh1ae since U1Q. Paragon 1. owned 'and 1luma9e<l by
TiJae Warner I a public company which 18 the ll'orld' 5
l ...ding aecU.a and entert:a1n:m.e.nt company and.. the. natian'.
aeconcl larg-_t c:abJ.e company, with 1,050,000 customers in
New York city alone.

Finally, lt auat l>a said tba't. 't.be tenant. ot 15 "eat: 811lt
st. bave II. at:aka in Hew York Cit:y 11.8 t.a~yers and
ci~llens 'Who benetit and contribute to iot. enerGY and
vibrancy. BaCAuaa par_qon 18 a. eranahiae4 opera~r, it
PB¥8 a !5' franohise fee to Kew l'ork City, L1b8rt:y pap no
franchise tee. Paragon <:able also provides ceble .ervloe
to public IIIchool., tire stations, polioe at:at:lons, publ10
Lna't1tut.1ons a1\CI government offices - rree of ~.
Liberty provides none o~ these s.rv1.ce.. Time Warner
cable has bUilt public ace... atu4U.oa and 1ILUD1Q1pal
studio. ~or olti.en and City procp:_ilJ9 and DUppGrta
the. con~lnua.11y. Iiibert:y prov14ea no such support.. AD4
Paragon Culo provides univex-.a 1 service 'throughO\lt i u
tranahi.~ area, makh\q cable available t:o t:he poor••t
nelCJhborhoods, and i. apecitioallY prohibi~.d trom "red
l1nlnql' or "cream-ski_ing. " L~ has no suoh
U1'1iversal servioe obligation zmd is tree to cater to only
the City'. wealthiar residents.
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Gill ""'0." U

As you cons1der this natter, wa hope very muoh you v111
keep in mind All the advantages \It11Cb paragon Cable
oreers ygur meabera as woll as our civic contribUtion to
the wbole oo-.unlty.

'1'0 ansve:r: any further questions you lUy have on th.1.a
lllai:~.Z', X have orf'_red to att:an<! your Ann".1
Shareholders' Keetil\9 aD ,]'une 14.

With appreaiat:loft for your intara.t:,

Sincerely,

<nn""---._.. _.-~--- ._-. -_..-. _........--..-._---
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